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USES AND TRUSTS. 
POWERS. 


We have before pointed out what a use 
was before the Statute of Uses 27th Hen. 
8th. It was a confidence reposed in the 
owner of the land, that he would permit 
another person to enjoy the possession, 
receive the profits, and direct its dis- 
position; and we have seen that the 
effect of the statute was not to destroy uses, 
or prevent the future conveyance to uses, 
but that it merely joined the legal and 
equitable estates together, and that the use 
of the statute was to introduce a general 
form of conveyance, by which parties might 
carry into effect their intentions and pur- 
poses at pleasure, either by transferring 
their estates to strangers, or by enlarging, 
diminishing, or altering them to and 
amongst themselves, without observing that 
rigor and strictness of law as was requisite 
before the statute. 

We will now endeavor to point out what 
a power of appointment was, unconnected 
with the Revised Statutes. Suppose you 
had had a daughter having an improvident 
husband, and you wished to prevent his 
making away with any property you in- 
tended for her benefit. You might 
have devised your estate to a trustee to 
hold the same in trust fur your daughter 
during her life, freed from the debts of her 
husband, and from and immediately after 
her decease, to such uses as your daughter 
should by deed or will, or any writing in 
the nature of a will, appoint. Now here, 
the trustee had the legal estate in him un- 
til the death of your daughter, and imme- 
diately on ber death the appointment she 
might make, would divest the trustee of 
his legal estate, and the legal and equita- 
ble estate would vest in her appointee. 
Thus you see there was a use in the trustee, 
and your daughter had the direction of that 
use, and that direction of the use is the 
power, or power of appointment. 








Again. Before the Revised Statutes you 
might have conveyed your property to a 
trustee upon trust to sell, and after such 
sale that he should stand possessed of the 
purchase money in trust for you. The 
moment you had made that conveyance, 
all the legal estate would have passed from 
you to the trustee, and the estate would 
not have been subject to any judgments 
which your creditors might have docketed 
against you subsequently to the recording 
of the conveyance to the trustee. But by 
the Revised Statutes, such conveyance 
would not now corivey the legal estate to 
the trustee, but would only give a power 
in trust to sell, which power in trust when 
executed, would divest you of the legal 
estate, but until it were executed all pre- 
vious judgments against you would be a 
lien upon the estate. Seepage 161 and 
162, ante. 

Powers were originally classified as fol- 
lows, (viz. 1. Powers appendant or ap- 
purtenant. 2. Powers collateral or in 
gross. 3. Powers simply collateral. 

The Revised Statutes have abolished the’ 
before existing law of powers and estab- 
lished new provisions for their creation, 
construction and execution. The article 
commences with this broad proposition, 
powers are abolished. 

A power is defined in them to be an au- 
thority to do some act in relation to lands, 
or the creation of estates therein, or of 
charges thereon, which the owner grant- 
ing, or reserving such power, might him- 
self lawfully perform, and it must be 
granted by some person capable at the 
time of alienating such interest in the 
land. 

The Revised Statutes have given them 
a new classification. ‘They are, says the 
statute, general or special, beneficial or in 
trust, and these general divisions are again 
subdivided. 

It is not intended in this article to do 
any thing further than to give the learned 
reader a general idea of a power. The 
doctrine as connected therewith may form 
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the subject of a few more articles as op- 
portunities may arise. To obtain a fami- 
liar acquaintance with the learning con- 
nected with this abstruse subject, we refer 
the reader to the able Treatises of Sir Ed- 
ward Sugden and Mr. Chance. 


LAW OF ATTORNEYS. 


Ir has long been an unsettled question 
in the profession, whether a solicitor who 
has joined with his client in practising a 
fraud, may be made a co-defendant to a 
suit to set aside thetransaction. The sub- 
ject came recently before the vice-chan- 
cellor of England, and the following is the 
judgment delivered by him: 

“In this case [| have read through the 
whole of the bill, and am opinion that it 
states such a case as requires an answer. 
It was said, that it was improper to file 
the bill against Messrs. James & Sons; 
but there can be no doubt of the propriety 
of filing such a bill, if what is stated by 
Lord Redesdale, in the second edition of 
his work on pleading, and repeated, word 
for word, in the fourth edition, is correct. 
There his lordship states in the most ex- 
plicit language, that “where bills have 
been filed to impeach deeds on the ground 
of fraud, attornies who have prepared the 
deeds and other persons concerned in ob- 
taining them, have been frequently made 
defendants as parties to the fraud com- 
plained of, for the purpose of obtaining a 
full discovery, and no case appears in the 
books of a demurrer by such a party, be- 
cause he had no claim of interest in the 
matter in question by the bill.” This is 


stated by Lord Redesdale without any au- 


thority. Then he goes on in the next sen- 


tence: “Indeed an attorney under such | 


circumstances, being brought as a party to 


the suit to a hearing, has been ordered to | 


pay costs, apparently on the same ground 


as costs were awarded against arbitrators | 


in the cases of their misconduct.” For 
this his lordship does give an authority but 
with a wrong reference, (see 2 Atk. 234 
instead of 324.) In the fourth edition, 


published by Mr. Jeremy, the sentence is | 


poses as it stood in the second edition. 
cannot suppose that a person of his lord- 
ship’s experience, would have stated in 
his book, that attorneys had been made 


parties to such bills if there could be any 
doubt that such had been the case. Inthe 
case of Le Texier v. The Margravine of 
Amspach, 15 Ves. 159, the opinion of Lord 
Eldon is thus expressed : “ Where an at- 
toruey or other agent is so involved in the 
fraud charged by the bill, that though a 
reconveyance or other relief cannot be 
prayed against him, a court of equity will, 
rather than that the plaintiff shall not have 
his costs, order that agent to pay them; if 
he is made a party, the plaintiff must pray 
that he pay the costs ; otherwise a demur. 
rer will lie.” From this passage, in Lord 
Eldon’s judgment, it is clear that his lord- 
ship took it for granted that the practice 
was as Lord Redesdale had laid it down, 
In Bowles v. Stewart, Lord Redesdale him- 
self acted on what he had stated in the 
second edition of his work; for he says; 
“as to Mr. Bowles’ solicitor he was acting 
| for his client; but his duty as a solicitor 
did not bind him to assist his client in an 
act of injustice. I am sorry a man who has 
had so ample a testimonial to his charac- 
ter, should have been led into such a mis- 
take; but his zeal for his client has led 
him too far; he has properly been made a 
party. He was an acting party in the trans- 
action, and properly brought to a hearing, 
and ought to be chargeable with the costs, 
so far as they relate to the release, in case 
they cannot be recovered from Richard 
Bowles.” So that here is a judicial re- 
cognition of the doctrine stated by Lord 
Redesdale, in his Treatise on Pleading. 

T wish it to be understood, that [am now 
merely proceeding upon the footing of the 
statements contained in the bill, and de- 
sire that Messrs. James & Sons will not 
suppose that I have the least suspicion of 
the purity of their intentions in acting as 
they have done. I have known them too 
long to suppose that they would be guilty 
of sny impropriety of conduct. But from 
| what is stated in the bill, I think that they 
have been properly made parties, and that 
what is prayed against them is properly 
prayed. Beades v. Barch, 10 Sim. 322. 

The following were the cases cited in 
argument. Bennet v. Vade, 2 Atk. 324; 
| Fenton v. Hughes, 7 Ves. 287; Hilliard v. 
Cox, 1 Lord Raym., 562, and 2 Salk. 746; 
Young v. Elworthy, 1 Myl. & Keen, 215; 
, Newman v. Hodgson, 7 Ves. 409; Thomas 
v. Davies, 12 Ves. 417; Challnar vy. Mur- 
hall,6 Ves. 118; Scartch v. The Bishop 
of London, 1 Haggard’s Eccls,. Rep. 625. 
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U. S. DISTRICT COURT. 








| 


tance off, amply sufficient to take measures 
to avoid her; and on the other side, that 
it was so thick and dark at the time, that 
the barque, without the aid of a light hung 


U.S. District Court for the Southern District | out, could not be seen the length of the 


of NewYork. 
Before the Hon. S. R. Berrs. 
In Admiralty.—June, 1842. 
Tuain v. Steamboat Nortu America. 


NEGLIGENCE. 


The British barque George Canning was lying at 
anchor within three hundred yards of the Battery, 
at about four o’clock in the morning. The steam- 
boat North America rounded too just below the 
George Canning, in order to come into her berth at 
the foot of Courtlandt-street. The usual method 
was adopted of bringing her to the slip, and she 
followed the accustomed route, slackening her 
speed in making way to the landing place, in doing 
which she came in collision with the George Can- 
ning, thereby doing considerable injury to both ves- 
sels. It appeared that the George Canning had, at 
the time of the collision, no light suspended, and 
that no watch was on board her. In a suit by the 
owners of the George Canning, to recover damages 
for the injury sustained,—Held, that the George 
Canning was acting in violation of an express 
law, in lying at anchor without showing a light, 
and that, independent of the state siatute, her re- 
maining in the darkness of the night without a light, 
and without a watch on deck, amounted to culpa- 
ble negligence, and that therefore the suit was not 
sustainable. 


Tue British barque George Canning 
was lying at anchor within three hundred 
yards of the Battery, the night of the 30th 
of March, 1842. At about four o’clock 
in the morning, the steamboat North 
America, coming from Albany, rounded 
too just below the George Canning, in or- 
der to come into her berth at the foot of 
Courtlandt-street. 

This was the usual method of bringing 
her to the slip, and on this occasion she 
also followed the accustomed route, going 
below the dock, slackening her speed, and 
being then brought round and worked up 
to her landing place. In making her way 
up she came upon the barque, and both 
vessels were considerably injured by the 
collision. The barque, at the time, had 
no light suspended, and no watch on deck. 

Much testimony was called on both 
sides to prove the state of the atmosphere 
at the time. On the part of the barque, it 
being attempted to be proved that day 
light had appeared, and was sufficiently- 
advanced to enable persons on board the 
North America to see the barque a dis- 








steamboat from her. 

The case was argued upon the facts and 
law with great ability, b 

Charles Edwards, tor the libellant, and 

H. B. Cowles, for claimants. 

The Libellant cited the following cases : 
5 Rob. R. 291; 4 Blac. 224; 7 Dana, 134; 
Com. Dig. Burglary; Dwarris on Sta- 
tutes, 628, ch. 12; Abbot, 206-8; 2 
Hagg. &. 173; 1 Bing, 213. 

The Claimant cited 14 Johns. R. 304; 2 
Hall. R. 151, 161; 1 Cow. R. 78; 21 
Wend. 188; 19 Wend. 399; Abbott, 354; 
§ Carr. & P. 375; 3 Carr. & P. 554; 4 
Carr. & P. 106. 

Betts, J.—I think a decided preponde- 
rance of proof establishes these facts :— 
That the collision was wholly accidental, 
free of intentional neglect or fault on ei- 
ther side. That the steamboat was navi- 
gated with reasonable care and precaution, 
and was pursuing the usual course of her 
voyage at the time of collision with the 
libellant’s vessel. 

That it was night time, and thick dark 
weather on the water. 

That the vessel of the libellant, at an- 
chor off Castle Garden, had no watch on 
deck at the time, and no light exhibited in 
the rigging, and none within view on deck, 
and she was not seen on buard the steam- 
boat until the boat was too near to avoid 
collision. 

That if a light had been suspended in 
the rigging of the vessel, she might have 
been discovered from the boat in time to 
avoid her, 

In adopting these conclusions of fact, I 
do not overlook the pointed contradiction 
of testimony exhibited against the one 
side by that of the other; nor the collate- 
ral evidence tending to show that the sky 
was clear, and that the libellant’s: vessel 
could be plainly discernible at a distance 
amply sufficient to enable the steambvat to 
goclear of her. The greater number of 
witnesses, and those placed in a situation 
best to judge, prove, in my opinion, the 
facts adopted as the basis of this decree. 

The rules of law applicable to such a 
state of facts, are familiar, and clearly es- 
tablished upon authority recognized in this 
country and England. 























68 THE NEW-YORK LEGAL OBSERVER. 





Eldridge v. The Brig Ashley. 








First, admitting the George Canning 
was managed with the most prudent pre- 
caution, and was therefore in no way ac- 
cessory to the injury received, yet if the 
steamboat was also clear of all fault or 
neglect, no damages would be recoverable. 
Each party injured would bear his own 
loss. (Abdoll, 354; 3 Kent, 251; Story’s 
Bail, 381, § 607, 608, 611.) 

The proof is satisfactory that the steam- 
boat was properly checked in her speed in 
coming round; that an attentive watch was 
kept up on board; two pilots were at her 
wheel, and all hands on deck, and that 
every thing was done that is usual in bring- 
ing such vessels into their berths, to avoid 
coming in contact with other vessels, and 
that after the George Canning was dis- 
covered the headway of the boat was 
stopped, and the machinery worked for a 
backward movement as promptly as the 
order could be given and executed. 

This, then, renders the occurrence an 
accident on the part of the boat, if the ves- 
sel at anchor had, on her side, done all that 
was prudent in her position, to obviate such 
damages. (4 C.& P., 106, Lack v. Se- 
ward. 3 C. & P. 538, Handayard v. Wit- 
son.) 

This view of the case dispenses with the 
necessity of discussing the question whether 
night time, in its general acceptation, is to 
be regarded as continuing till displaced by 
that degree of daylight which gives the 
vision command of surrounding objects; 
or whether it is to be understood as defined 
in the criminal law, when there is not 
light enough began or left, whereby the 
countenance of a person may be reasonably 
discerned ; (2 Russel’s Crimes, 940,) for 
whatever the hour may have been, or 
whether the master of the George Can- 
ning was guilty of any omission of duty 
ov proper care in not carrying a light in 
his rigging, the steamboat js alike exempt 
from a claim of damages, no fault being 
proved against her, the decided weight of 
evidence being that with the exercise of 
every reasonable diligence on board, the 
Canning was not seen in time to be avoided. 
But the case, presenting the point directly, 
1 have no hesitation in saying, that not 
only was the George Canning acting in 
violation of an express law in lying at her 
place of anchorage without showing a 
light, but that, independent of the state 
Statute, it was culpable negligence in her 
to remain in the then darkness of the 





night without both such light and a watch 
on deck. 

Decree dismissing the libel, with costs 
to be taxed, 


Euprivce v. THe Brie Asaey. 


PROCTOR’S LIEN FOR COSTS- 


Where the master of a vessel, after summons sued out 
to recover seaman’s wages settled unbeknown to 
the proctorwith the seaman, with knowledge that suit 
oo poe brought, and with positive notice that the 
seaman’s demand had been assigned to the proctor; 
Held, that the proctor was justified in proceeding 
with the suit, and that he was entitled to recover 
his taxed costs. 

Whether an attorney can institute a suit to recover 
his costs created in taking measures to collect a 
demand admitted to be due, and which is settled 
between the debtor and creditor while such mea- 
sures is in preparation, quere. 


THE circumstances of this case suff- 
ciently appear in his honor’s judgment, 

A. Nash, for libellant. 

E. Seely, for claimant. 

Per Curtam.—-This suit is prosecuted 
in behalf of the proctor to recover the 
costs incurred in the institution of the ac- 
tion, and upon the allegation that the mas- 
ter or owner of the vessel, settled with the 
libellant the demand for wages, with full 
knowledge that suit had been brought, and 
after distinct and positive notice that the 
demand was assigned and must be paid to 
the proctor alone. 

On the hearing before a justice of the 
peace, in the absence of the judge, those 
facts were given in proof: upon the re- 
turn of a summons taken out by the libel- 
lant, and the justice thereupon gave a cer- 
tificate that there was sufficient cause for 
admiralty proofs, upon filing of which the 
vessel was arrested. 

‘'he defence is that the master was al- 
ways ready to pay the seaman his wages, 
and did pay them to him personally, at the 
first opportunity he could have to meet 
him ; and that the seaman who earned the 
wages is the proper person to whom pay- 
ment should be made. 

The proofs show very clearly that the 
master did not object paying the money to 
the proctor in the first instance ; he pro- 
fessed his readiness to do so and obtained 
change for making payment, but then in- 
sisted on having a concurrent release of 
all claims for assaults and other torts com- 
mitted by the libellant daring the voyage. 








—- As tenis i ih ite me ot LE te ee 





itch 


osts 


] out 
n to 
Suit 
| the 
tor: 
ding 
over 


over 
cla 
ttled 
nea- 


iffi- 


ted 
the 
ac- 
as- 
the 
Full 
ind 
the 
| to 


the 
ose 
re- 
el- 
ere 
for 
the 


es, 
the 
eet 
the 


ay- 
the 


ro- 
ed 


in- 


m- 


ge. 








THE NEW-YORK LEGAL OBSERVER. 69 





Eldridge v. The Brig Ashley. 





The proctor refused to execute such re- 
lease, but offered to give a full receipt fur 
the wages and to receive them without 
costs. After one or two interviews to the 
same effect, a summons was sued out, and 
then the master proceeded to pay the 
money to the sailor himself. 

After that payment, the proctor offered 
to discontinue the suit on payment of the 
costs to that period, and to allow the pay- 
ment to the libellant to stand good. 

This the master peremptorily refused, 
and then steps were taken to carry for- 
ward this action, and written notice was 
given that it was continued solely for the 
recovery of costs. 

This intrinsically is an exceedingly small 
matter; first, as to the amount of wages in 
arrear, and secondly, in respect to the 
costs in dispute when the action was put 
in prosecution. 

Yet the case is to be decided upon the 
same principles that must govern those of 
highest magnitude, and that would have 


applied to this, had the demand embraced | 
the earnings of the entire voyage, or the | 


costs for a contested litigation. 

The court will be always solicitous to 
promote the settlement of claims for wages 
without suit, and regard payment directly 
to the sailor as the most satisfactory dispo- 
sition of his money: still the substance 
and not merely the formula of payment is 
to be regarded, and the court should be no 
less awake to the protection of seamen 
against unjust delays, against costs incur- 
red in pursuing their rights, and against 
adjustments into which they may be drawn 
out of eagerness for ready money, or in 
disregard of the rights of others connected 
with their demands. In this case, it is 
made evident upon the proofs thatthe sailor 
could not obtain his wages by application 
to the master, as, though the master admit- 
ted them to be due, yet he refused to pay 
them to athird person, free of costs, unless 
he also had an acquittance from all liabili- 
ties to the seaman for assaults and batte- 
ries, &c. during the voyage. 

Whether any allegation of such wrongs 
existed, does not appear, but clearly the 
master had no right to exact any such col- 
lateral stipulation as the condition of pay- 
ing wages, and the seaman rightfully ap- 
plied to the court for a legal remedy. The 
summons against the vessel pursuant to 
the provisions of the act of congress, was 
therefore properly taken out; and if this 














could be regarded the commencement of 
an action, the question as to the right of 
the proctor to continue it for satisfaction 
of costs is settled by adjudications of this 
court, and the well established practice of 
courts of law. This doctrine is declared 
in the fullest terms in Toms v. Powell, 6 
Esp. Cas. 40; 7 East R. 536; 3 Smith 
R. 554; 6 Price, 15; and in this court in 
the case of the Mary Jane, MSS. 

But it is very clear that the summons is 
not the commencement of the suit in prose- 
cution. It is only an inquiry conducted by 
the magistrate to ascertain if such suit can 
be brought. The court does not become 
possessed of the action before the certifi- 
cate is filed, if it can be regarded as com- 
menced until the attachment or monition is 
actually issued. 

This case therefore in that aspect, does 
not fall within the privilege of those before 
cited; the action not having been in pro- 
gress of prosecution, when the payment 
was made to the libellant. 

The English authorities uphold the prac- 
tice of going on with an action initiated, 
to secure payment of costs, when the mat- 
ter is settled out of court after the retainer 
of an attorney, and after notice from the 
attorney or in fraud of his lien. (2 Bar. 
& Ald. 402; 1 Chit.241; 5 Bing. R. 190.) 
And it has been allowed to be commenced 
for that object when the debt was acknow- 
ledged and was paid to the creditor, after 
the debtor knew an attorney was retained 
to prosecute its recovery. 

The state courts do not seem to have 
been called upon to adjudicate on the inci- 
pient rights of attorneys to costs previous 
to action brought, but their doctrines are 
clear aud definite that the attorney’s lien 
for costs accruing in the prosecution of a 
suit will be pursued against any settlement 
between the parties intended to evade or 
disregard such lien. (15 Johns. R. 405; 
3 Ca. 145; 1 Cow. 172; 10 Wend. 
617; 4 Cow. 416.) 

Passing it by then as a question not set- 
tled definitely upon the authorities, whe- 
ther an attorney can institute a suit to re- 
cover his costs created in taking measures 
to collect a demand admitted to be due and 
which is settled between the debtor and 
creditor whilst such measures are in pre- 
paration, another feature of the case de- 
mands consideration. 

When the proctor gave notice to the 
master, he held an absolute assignment of 
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the debt to himself of which the master 
was fully apprized. 

This assignment it appears was made in 
part to cover an advance actually made to 
the sailor by the proctor, but no doubt the 
essential object was to put the demand 
under the control of the proctor, to pre- 
vent any adjustment of it except with him. 
It is understood that these assignments or 
irrevocable powers of attorney have been 
the common method by which counsel pro- 
tect themselves for advances and liabilities 
in managing sailor’s claims, and are not to 
be regarded as given with the intent to pass 
over the absolute property in the demand. 

In point of fact that was unduubtedly 
the case in respect to this assignment, be- 
cause the proctor offered to allow the pay- 
ment made the sailor to stand good if the 
costs were satisfied by the master. 

The debt remained substantially the 
property of the libellant, and the assign- 
ment or power of attorney ought to be 
regarded as operating no further than to 
protect the proctor’s legal or equitable liens. 
This certainly would be its interpretation 
as between the sailor and his counsel; and 
if any urgent equity intervened demand- 
ing that construction to sustain the rights 
of other dona fide parties, I can perceive 
no reason in policy or principle for not 
applying it. 

But | am not inclined to disturb in this 
case the adjudication of the magistrate 
who had all the parties before him, and 
heard the facts recapitulated immediately 
after they occurred. 

He decided that the proctor was entitled 
to receive the money, and that the master 
paying with full knowledge of that fact, 
paid in fraud of that right, and could not 
set up such payment as satisfaction of the 
wages. 

A certificate was accordingly given that 
the wages had not been paid, and that 
there was proper cause for process against 
the vessel. 

. I think the proofs will warrant that de- 
cision, and I should not be inclined to dis- 
turb it even if the preponderance was the 
other way, inasmuch as the proceeding of 
the master was palpably with intent to de- 
feat the costs of the proctor. 

The master having put himself upon a 
mere technical rule, and that having been 
found against him, he must bear the conse- 
quence of his mistake or wrongful inten- 
tion. 








—. 


I should mark most emphatically, any 
effort of a proctor to make a law suit out 
of slight and casual advantages on his side, 
or misapprehensions on the other. If any 
such purpose was disclosed here, it cer. 
tainly would not succeed. 

But I think upon the proofs the conduct 
of the proctor was forbearing and liberal, 
He proposed a settlement upon terms en- 
tirely to the advantage of the master and 
owner, but it was refused on a supposed 
advantage they had obtained by a side ad- 
justment with the sailor, and as that was 
designed wholly as sharp practice against 
the proctor, there is no reason for them to 
complain if failing in it, they have to pay 
the consequences of their wrongful prac- 
tices. 

I shall accordingly decree that the libel- 
lant recover in this case his costs to be 
taxed. 

Decree for libellant. 











IN CHANCERY. 





Before the Hon. Lewis H. Sanprorp, 
Assistant Vicre-CHanceLtor of the 
First Circuit. 


Van Nest v. Yor and others.—April 26, 
1843. 


FRAUDULENT ASSIGNMENT.—STATUTE OF FRAUDS. 


Where A. and B. executed a voluntary assignment of 
the whole of their estate and effects to C., the father 
of B., for the benefit of the whole of their creditors, 
giving a preference to C., and in such assignment 
it was recited, ‘that the said A. and B. were unable 
“to pay their debts as they would respectively fall 
“due and become payabie,and with a view of having 
“ their effects and claims lurned to the best account, 
“ and to have them, or the proceeds thereof, applied 
“to the payment and satisfaction of the debts and 
* jiabilities of the said A. and B. so far as the same 
“ were necessary for that purpuse.” And it appear- 
ed in evidence that at the time of the execution 
thereof, the assignors supposed they had a surplus 
after paying all their debts, that no inventory of all 
the property assigned was made or given to the as- 
signee, and that the assignment was silent as to the 
names of the creditors, and the amount of the debts 
with the exception of the preferred claim of the as- 
signee, and it also appeared that the property had 
never been in the pussession of the assignee, but re- 
mained in the possession of B., who suld the same 
and collected the debts as if no transfer had been 
made :—Held, that such assignment came within 
the operation of the statuteof frauds as being made 
with “intent to hinder, delay or defraud creditors,” 
and was therefure void in its inception. 


THE complainant having obtained a 
judgment at law against the defendants R. 
A. Yoe and J. R. Bleecker, and the return 
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of an execution unsatisfied commenced 
this suit against the judgment debtors and 
Charles Yoe, their assignee, to set aside 
their assigumeut as fraudulent and void 
against creditors, and to compel payment 
of his debt. 

The debtors, Yoe and Bleecker, were 
hardware merchants in the village of Syra- 
cuse, in the county of Onondaga. R. A. 
Yoe, residing there, and J. R. Bleecker, re- 
siding in the city of New-York, On the 
25th of April, 1837, they made an assign- 
ment of all their property to Charles Yoe, 
of Sing Sing, in Westchester county, the 
father of R. A. Yoe, for the benefit of 
their creditors, giving a preference to 
Charles Yoe over all the others. The 
facts leaning upon the pvints discussed are 
stated in the opinion of the court. 

John W. Hammersley, for the complain- 
ant. 

Jona. Miller and J. Blunt, for the de- 
fendant Charles Yoe. 

Tue Assistant Vice-CHANCELLOR.— 
The complainant alleges that the assign- 
ment in question is fraudulent and void 
upon its face, as being intended to hinder, 
delay or defraud creditors; and refers to 
several provisions of the instrument in 
support of this position. 

One of those provisions is thus express- 
ed :—‘“ Nothing however hereinbefore con- 
tained shall be considered as restricting or 
preventing “the assignee” from liquida- 
ting or compounding with any of the cre- 
ditors “ of the assignors” by making over, 
assigning, or transferring, any of the 
“choses in action, debts or accounts due 
to the assignors.” This is rather the re- 
servation of a supposed existing right than 
the grant of a power. We are not to im- 
ply a power from the instrument in order 
lo overturn it, but we are to construe it if 
practicable, so as to give effect to every 
point of it. Having this rule in view I 
cannot presume a fraudulent intent from 
this clause. The preceding provisions of 
the assignment are full and explicit that 
the proceeds of the trust fund, after satis- 
fying the debts due to Charles Yoe, and 
for which he is liable, shall be applied rate- 
ably to the payment of all the other debts 
of the assignors, without any priority or 
preference. 

Another provision deemed objectionable, 
is the power to mortgage. This is not 
contained in the declaration of the trusts 
of the assignment, but in the clause con- 





stituting the assignee the attorney of the 
assignors to do various acts in their names 
in the premises, such as “to make all deeds 
or proper conveyances, assignments, mort- 
gages, releases, or discharges,” &c. The 
case of Darling v. Rogers and Sagoy, 
(22 Wend. 483,) decides that this power, 
if it had been made one of the express 
trusts of the assignment, would not render 
it void, and it is unnecessary to consider it 
farther. 

The next provision which I will consider 
is that relative to the defence of suits 
against the assignors. It is a part of the 
clause making the assignee their attorney, 
and empowers him, “ in his or their name 
“or otherwise, to commence, continue, 
“maintain, and prosecute to effect, and 
“also to defend all law, equity and other 
“ proceedings, which they may deem necessa- 
“ry to the execution of the said trusts.” Al- 
though the word “ they” is used, it is plain 
that “ he” was intended, and giving the 
sentence its literal scope, it merely confers 
a discretionary power to defend suits, 
which the assignee, would execute at his 
peril, as between him and the creditors in- 
terested. I do not perceive in this provi- 
sion any marked evidence of fraud, nor 
indeed much that the assignee could not 
have done if the whole clause had been 
omitted. 

The next sentence inthe assignment 
forms the ground of another objection. It 
provides that the assignee shall not be ac- 
countable for any defalcation committed 
by any clerk, agent, or assistant, “ necessa- 
rily employed by them or either of them in 
the execution and performance of the 
trusts hereby created.” The language of 
the instrument here applies to clerks, &c. 
employed by the assignors. The defend- 
ant insists that this was a clerical mistake, 
as well as the word “ they’’ in the clause 
just considered, and the word “ they” in 
the conclusion of the instrument by which 
the assignee is made to covenant that he 
and the assignors will faithfully execute 
the trusts. This explanation would be 
satisfactory in reference to the sentence in 
question, were it not that subsequent events 
show that the employment of clerks by one 
of the assignors was probably in the con- 
templation of the parties at the time of 
making the assignment. This exemption 
from liability if intended to be limited to 
defalcations by clerks employed by the as- 
signee, is not restricted to his employment 
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of clerks in good faith. And I cannot but 
regard the whole provision as one calcu- 
lated to impress the mind with serious 
doubt as to the honesty of the instrument 
in which it is found. (See Pitt’s Trustees 
v. Viley, 4 Bill. 446.) 

Another objection is that the assignment 
directs the payment of the separate debts 
of the assignors to Charles Yoe, out of the 
partnership property. Itis not necessary 
for me to inquire whether this evinces a 
fraudulent intent, inasmuch as it turns out 
that Bleecker’s separate property assigned 
exceeds the whole amount of the separate 
debts of both partners. 

The next objection to the assignment is 
the absence of an inventory of the pro- 
perty and effects assigned. This is not of 
itself a strong badge of fraud, but frequent- 
ly becomes one in connection with other 
circumstances. This case well illustrates 
the importance of an inventory. The as- 
signee does not give a statement or pretend 


to know, what property was assigned to | 


him or its amount. It is evident that he 
never did know. The asssignment was 
dated in April. He attaches to his answer 
a schedule showing an inventory of goods 
on hand dated in May; and another 
schedule containing the debts due to Yoe 
and Bleecker in August, 1837, four months 
after the assignment. Inthe mean time R. 
A. Yoe was in possession, selling the goods 
and collecting the debts. The defendant 
says that these schedules contain all the 
assigned property which came to his pos- 
session or knowledge. This may be conce- 
ded, and still leave a wide margin for frau- 
dulent dispositions by the assignors of 
other property to a large amount. The 
assignment is also silent as to the names 
of the creditors and the amount of their 
debts, with the exception of the preferred 
claims of Charles Yoe, and the answer 
does not supply the omission. 

I will now examine this case as it is pre- 
sented to me by the evidence. 

It appears that Yoe and Bleecker made 
this assignment, not because they were 
insolvent and desired to benefit all their 
creditors by avoiding the sacrifices which 
the more vigilant of the number might 
otherwise occasion to the prejudice of the 
more tardy, aud those whose debts were 
not yet due; but because being solvent 
they “were unable to pay their debts as 
“they would respectively fall due and be- 
“come payable, and with a view of having 


| 
| 





—. 


“their effects and claims turned to the best 
“account, aud to have them or the proceeds 
“thereof applied to the payment and sat- 
“isfaction of the debts and liabilities of 
“the said Yoe and Bleecker, so far as the 
“ same were necessary for that purpose.” In 
other words, they chose to have an exten- 
sion of the time of payment without the 
leave of their creditors, in order to save a 
larger surplus than would be possible if 
payment were enforced when their debts 
matured. 1 have quoted the language of 
the answer, and it reiterates that both Yoe 
and Bleecker, told the assignee at the 
time of executing the assignment, that they 
deemed themselves solvent, and able fully 
to pay all their creditors and have a sur- 
plus, and that the assignee believed it; 
and upon that information and belief, he 
denies that Yoe and Bleecker, at the time 
of the assignment knew or believed that 
they were insolvent. One of the assignors, 
who was examined as a witness for the 
assignee, testifies to the same facts. If 
this assignment was not made “ with the 
“intent to hinder, delay, or defraud credi- 
“tors of their lawful suits, debts, or de- 
mands,” (2 Rev. Stat. 137, § 1,) I cannot 
understand the force of language. 

The debtor finding himself embarrassed 
and unable to meet his engagements, and 
liable to suits, judgments, and executions ; 
yet having more property than is sufficient 
to pay all his debts, shrinks from the sac- 
rifice which the law inexorably exacts, and 
in order tu save to himself a portion of his 
property, makes an assignment. In effect, 
he says to his creditors, “ | have a surplus 
‘“‘of property after paying all my debts, 
“but I will not permit you to sell it on 
“execution, because that will reduce or 
“destroy the surplus. I will vest it in as- 
“ signees for your benefit. They can sell it 
“and pay you at their discretion. They 
“can wait for brighter times, when property 
‘can be sold without a sacrifice. If you 
‘become impatient, you can compel them 
“to proceed, after a reasonable time by 
“resorting to a suit in the court of chan- 
“cery.” It is easy for the debtor to clothe 
the act with the usual declaration, that it 
is made for the payment of all his credt- 
tors, and for their benefit; and it is seldom 
that the parties are candid enough to ac- 
company this declaration with the avowal, 
that it is designed to prevent the sacrifice 
of an abundant estate. But. whether the 
avowal be made or not, no one acquainted 
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with human nature can doubt that the pro- 

tection of the interests of the debtor in 
the surplus, is, in these cases, the all pow- 
erful motive for the act. No assignment 
was ever made by a debtor who supposed 
himself to be solvent, with a view, or for 
the purpose of selling and converting his 
property into money more speedily than 
it could be done by process of law. If 
such were his design he would effect it 
himself without the intervention of an as- 
signee. Thé real object is to gain time; 
to prevent the speedy sale and conversion 
which an execution would inevitably ac- 
complish. 

The law provides that the debtor shall 
fulfil his obligations, and on his default it 
gives to the creditor his ‘‘ lawful suit’ for 
the recovery of his demand, and the sale 
of the property of the debtor for its pay- 
ment. This is a strict right. And the 
debtor, who believing himself more than 
solvent, places his property beyond the 
reach of the process of the law, whatever 
may be the pretence under which he cloaks 
the act; in the language of the statute of 
frauds, “ hinders” and “delays” and _ ulti- 
mately “ defrauds” his creditors. It is no 
answer to this argument to say, that the 
debtor provides an ample fund for the 
payment of the debt, and that the creditor 
is ultimately to be paid in full. The law 
gives to the creditor, the right to determine 
whether his debtor shall have further in- 
dulgence, or whether he will pursue his 
remedy for the collection of the debt. 
The deferring of payment, is generally an 
injury to the creditor; and he may be 
overwhelmed with bankruptcy for the want 
of the fund which is locked up by the 
voluntary assignment of his debtor. It is 
a mockery to such a creditor to say that 
the assignment is made for the benefit of 
creditors, 

I have treated the case as one where the 
debtor was solvent when he made the as- 
signment, If he were in fact insolvent at 
the time, yet believed that he was solvent 
and would have a surplus, the conclusion 
would be the same. ‘The statute regards 
the intent, with which the act was commit- 
ted. It declares that the assignment shall 
be void, if it be made with the intent to 
hinder, delay, or defraud. 

There are many cases, where sales have 
been held void under the statute, because 
of the fraudulent intent where a full con- 
sideration was paid by the purchaser. 

10 





Such was Twyne’s Case, 3 Rep. 80 b. 
(And see Worseley v. Demattos, 1 Burr. 
467, 474; 2 Bailey’s Law Rep. 324; 
Lowry v. Pinson.) 

We are to arrive at the intention of the 
parties by the state of things existing at 
the time of the assignment, and not by sub- 
sequent events which were then neither 
foreseen or anticipated. It therefore does 
not rebut the evidence of the fraudulent 
intent in this case, to prove that as the as- 
signment turned out, the assignor’s proper- 
ty was in fact insufficient to pay their debts. 
Considering the mode in which the trust 
was executed, it would have been surpris- 
ing if enough had been realized from it for 
that purpose. There is no evidence which 
shows that Yoe and Bleecker, were not in 
truth solvent when they assigned, nor but 
that they would have had the expected 
surplus, if they had closed their business 
with the care and attention which they 


| usually bestow upon their own affairs. 
y P 


I do not find that this point has ever been 
the subject of judicial examination in this 
state. Our courts have repeatedly held, 
that the insolvent debtor shall not by his 
assignment, reserve to himself any the 
least pecuniary provision for himself or 
his family, or any stipulation or reserva- 
tion for his own peculiar advantage. The 
reservation to the assignor of an annuity 
or other interest in the property, the power 
to direct preferences after the making of 
the assignment and finally the coercion of 
the creditor into the execution of a release 
of his debt in order to participate in the 
distribution of the effects of his debtor; 
have successively been exploded and the 
assignor restricted to an absolute and un- 
conditional transfer of his effects for the 
henefit of his creditors. (See Hyslop v. 
Clarke, 14 Johns. 458; Austin v. Bell, 20 
id. 442; Mackie v. Cains, 5 Cow. 547; 
Wakeman v. Lover, 4 Paige 23, and 11 
Wend. 187.) 

The principle of these decisions extends 
to the advantage sought to be secured by 
the debtors in this instance; the reserva- 
tion of a surplus after paying their debts 
which they apprehended would be lost to 
them if their creditors enforced the ordi- 
nary remedies provided bylaw. In Ken- 
tucky the question has been examined and 
decided. 

In Ward vy. Trotter, 3 Morrier’s R. 1, 
one Kelly had executed a deed of his pro 
perty in trust for creditors in which he res 
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cited that he “ being under embarrassed 
“circumstances, and without money to 
‘‘ meet those claims, makes this transfer to 
“ prevent a sacrifice of his property which 
‘he deems ample for the payment of his 
“debts.” The deed also stated that it was 
“ expressly made and designed to secure 
“the payment of his debts” with said pro- 
perty, and avoid its sacrifice at the discre- 
tion of his creditors. The court held on 
these clauses, that the deed was intended 
to hinder creditors from effectively using 
the lawful means of obtaining the payment 
of their debts,.and that it was fraudulent 
and void by the statute of frauds. 

In Vernon v. Morton et al. 8 Dana’s 
Rep. 247, 263, the same doctrine is held 
by the court of appeals. They say, that 
“if the intention in executing the deed be 
‘“‘to hinder and delay creditors, it will vi- 
“‘ tiate the whole deed, though it be made 
“‘ upon a good consideration, or for the just 
“and equitable purpose of securing an equal 
“distribution of the effects among all the 
“creditors.” ‘When it appears on the 
‘“‘face of a deed of trust that the motive 
“for making it was to prevent a sacrifice of 
“the property, a bad motive is shown, a 
“motive to obstruct the ordinary process 
“of law, in the subjection of the property 
‘to the payment of the debts which viti- 
‘ates the whole deed. So if that motive 
“ and intention be proved aliunde.” 

Fully believing that these decisions are 
sound both in Jaw and morals, I am con- 
strained to adopt them in this case, and to 
hold that the assignment is fraudulent and 
void as against the complainant. 

The case presents another prominent 
point against the validity of the assign- 
ment. It is proved that there was not an 
immediate delivery of the goods assigned, 


and that the assignment was not followed | 


by an actual or continued change of pos- 
session of the property assigned. The 
only delivery or change of possession 
which is set up by the defendant is, that 
produced by R. A. Yoe’s becoming the 
agent of the assignee, and holding the 
goods and effects in that capacity. The 
assignee never had the possession for a 
moment, of a single item of the property 
assigned. The guods and things in action 
of Yoe and Bleecker, remained in the pos- 
session of R. A. Yoe after the assignment, 
precisely as they did before. He sold the 
one and collected the other, as if no trans- 
fer had been made. The store was kept 








open for more than fourteen months after 
the making of the assignment, at a rent of 
$3500 per year, and with a large outlay 
for expenses. It seems that two clerks 
were employed, in addition to R. A. Yoe, 
himself. And the account of the expenses 
of the establishment at Syracuse for the 
fourteen months, foots up at $1284 25; 
besides an indefinite sum for the support 
and personal expenses of R. A. Yoe, who 
during that period and long after, appears 
to have been maintained in a great mea. 
sure, out of the concern, without keeping 
any account of what he appropriated for 
that purpose. Such payments as were 
made to the creditors were made by Bleeck- 
er. Some of the money was sent to him 
directly by R. A. Yoe, and some came to 
him through Charles Yoe, to whom R. A. 
Yoe had remitted it. Six or eight months 
after the assignment, Bleecker purchased 
a new bill of goods in New-York, in the 
name of the firm, and sent it to the firm at 
Syracuse to be sold, and the assignee 
charges for the transportation of those 
goods in his account for expenses paid out, 

Bleecker was a housekeeper in New- 
York, having furniture, &c., in his posses- 
sion. The assignee never took possession 
of it, and states in his answer that he is 
ignorant of its amount and value. Bleecker 
also had a mortgage of $4300 against one 
Morrell, on real estate at Sing Sing. 

The assignee has never had it in his 
possession, and although Morrell resided 
every summer and fall in the same village 
with the assignee, the latter never called 
on him for principal or interest, but suf- 
fered Bleecker to collect and use the inte- 
rest and $700 of the principal. The as- 
signee says, in his answer, that he in- 
formed Morrell of the assignment, but the 
statement is not responsive to the bill, and 
is not proved. The defendant’s answer 
was verified in November, 1841, and at 
that time there remained unsold at Syra- 
cuse $850 of the goods assigned in April, 
1837. 

The circumstances thus briefly adverted 
to establish the presumption of fraud in 
the transaction in a clear and convincing 
manner. 

Has the defendant made it to appear 
that the assignment was made in good 
faith and without any intent to defraud 
creditors ? Has he furnished any satisfac- 
tory explanation of those facts which the 
statute declares “ shall be conclusive evi- 
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dence of fraud,’’ unless they are thus ac- 
counted for ? 

In reference to the furniture and mott- 
gage assigned by Bleecker, no explanation 
isattempted. The excuse for leaving the 
partnership property in the possession of 
R. A. Yoe, is the usual one of convenience 
in its collection and sale. The defendant 
says that some person would have to be 
employed as agent, and who so proper as 
the former owner? The necessity for an 
agency in this case is one of its extraordi- 
nary features. Instead of making an as- 
signment to some competent and respon- 
sible person in the large and flourishing 
town where the property and things in 
action were situated, the father of the act- 
ing partner, residing nearly three hundred 
miles from that place, is made the sole as- 
signee; as if it had been the intention of 
the parties to prevent even a nominal 
change in the conduct of the business of 
the firm. It is alleged, also, that many of 
the creditors approved of the assignee’s 
course in continuing R. A. Yoe in posses- 
sion and disposing of the goods at private 
sale. I believe two of the creditors testify 
that they approved of this proceeding. 
The complainant did not sanction it, and 
the approval of some of the creditors who 
perhaps were propitiated by payment from 
time to time, cannot indicate this mode of 
executing the trust. Without going into an 
examination of the much vexed question 
as to what evidence shall be sufficient to 
rebut the presumption of fraud, where 
there has been no change of possession of 
the property sold or assigned, or of the 
learning which within a few years past has 
been so elaborately applied to the eluci- 
dation of this question; I shall content 
myself with declaring that the explanations 
attempted in this case, do not in my judg- 
ment rebut that presumption and the sup- 
posed solvency of the assignors, when they 
executed the assignment, the omission of 
any accompanying or subsequent invento- 
ries of all the property included in the as- 
signment, the singular clause exempting 
the assignee from loss by the defalcation 
of clerks employed by the assignors, the 
want of any change whatever in the pos- 
session of the assigned property, and ‘the 
control and disposition of it by the as- 
signors as if no such transfer had been 
executed, leave me no room to doubt but 
that this assignment is fraudulent and void 
as against creditors. ~ 





The defendant insists that the complain- 
ant having received dividends from the 
assignee, with knowledge of the contents 
of the assignment, or the means of acquir- 
ing such knowledge, and knowing the 
manner in which the assignee was dispo- 
sing of the goods, is estopped from ob- 
jecting to the assignment as fraudulent. 
I find no allegation of either of these facts 
in the answer, unless the statement that 
the defendant has paid out some $6500 of 
the proceeds of the assigned property to 
the creditors of Yoe and Bleecker, znclu- 
ding the complainant, is an allegation of 
the payment of a dividend. I have great 
doubts whether the answer is sufficient to 
raise the question. 

Assuming that the point is fairly pre- 
sented, I will proceed to examine its va- 
lidity. 

There has been no such thing as a divi- 
dend under the assignment. In two in- 
stances payments were made to creditors, 
who obtained judgments soon after the 
assignment, and who threatened further 
proceedings, one about half, and the other 
nearly the whole of his demand. 

The other payments to creditors were 
made apparently as the fancy or caprice of 
Bleecker dictated; to some creditors a 
large proportion of their debts, to others a 
little, and to others none. All the pay- 
ments made upon the complainant’s debt, 
were made by Bleecker, and neither of 
them was made to the complainant. Two 
of the payments on his debt were made to 
a clerk, one of $25, August 24th, 1837, and 
receipted as from Charles Yoe, on account 
of Yoe and Bleecker; the other, of $150, 
March 15th, 1838, receipted to Yoe and 
Bleecker on account. Three other pay- 
ments were made to A. R. Van Nest, who 
was then a part owner of the debt as a si- 
lent partner of the complainant, viz., one 
of $50, August 19th, 1837, and one of $25, 
September 14th, 1837, receipted as from 
Charles Yoe, assignee on account; the 
other of $25, January 24, 1838, receipted 
to Yoe and Bleecker. A. R. Van Nest 
knew that Yoe and Bleecker had made an 
assignment, although he never saw it or 
heard of its terms. He never inquired 
about its terms, but one creditor who did 
inquire of Bleecker, obtained no informa- 
tion. He had heard that the assignee was 
selling the goods at private sale, and that 
R. A. Yoe was superintending it, and he 
repeatedly objected to the latter, on ac- 
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count of his habits, when conversing with 
Bleecker. He never had any communi- 
cation with the assignee, or from him ; and 
he was informed by Bleecker that the 
whole debt would be paid, and so under- 
stood till after the last receipt was given. 

The allegation in the answer being limi- 
ted to the complainant, is not proved ; 
there is no evidence that he knew of the 
assignment, except his statement in the bill 
that he had been informed of an assign- 
ment, in which all the creditors were to 
share alike. And the question in issue 
might here be dismissed. It was urged 
that the complainant and A. R. Van Nest, 
had means of knowledge, because the as- 
signment was recorded in the Register’s 
Office of the city of New-York. There 
was no real estate in this city affected by 
it, and recording it here was an unmean- 
ing form. It was not notice or the means 
of notice to any person. 

The payments to A. R. Van Nest, not 
being made as a dividend, and being ac- 
companied with a declaration which made 
the assignment a matter of perfect indiffe- 
rance to him, and was calculated to mis- 
lead him and prevent inquiry, could scarce- 
ly operate to estop him from questioning 
the validity of the assignment, if he should 
afterwards learn that it contained pro- 
visions which rendered it fraudulent. And 
in reference to the fraud in the case, a8 
developed by the evidence, there is no pre- 
tence that A. R. Van Nest was aware of 
any of the facts which establish it. His 
having heard that R. A. Yoe was superin- 
tending the assignee’s sale of, the goods at 
retail, was not notice to him that there had 
been no change of possession, or that R. 
A. Yoe was selling, collecting and buying, 
as he had done before the assignment; and 
he objected, on every occasion, to the pro- 
priety of R. A. Yoe’s having even the su- 
perintendence of the assignee’s sale. 

I have examined the authorities cited 
by the defendant on this point, viz: Howe 
v. Henriquez, (13 Wend. 240.) Allen v. 
Roosevelt, (14 Wend. 102.) Van Hook: v. 
Whitlock, (7 Paige, 378,) and Clory v. 
Smith, (3 Peters’ 411.) But I am satis- 
fied that there is nothing in this case which 
brings it within the well settled principles 
of those decisions. 

In Rawles’ R. 163, 177, Adlum v. Yond, 
a case like those alluded to, it is said, that 
if a creditor receives a payment on account 
from an assignee, not having seen the as- 








signment or having been erroneously in- 
formed, he is not precluded from avoiding 
it on subsequently learning its true charac- 
ter. Instead of holding the creditor bound 
by the receipt of a payment, under the 
circumstances proved here, this court, in 
the exercise of its ordinary jurisdiction, 
would set aside a release if he had been 
induced to execute one by a similar repre- 
sentation. 

There must be a decree avoiding the 
assignment as to the complainant, and di- 
recting the amount due to him for debt, 


interest and costs, to be paid out'of the © 


assigned property which renraine¢ in the 
hands of the assignee at the commence- 
ment of the suit, or which he had appro- 
priated upon the debts owing to him by 
the assignors, 


COURT OF COMMON PLEAS 











Before the Hon. M. Uxsuorrrer, and 
Judges INcranAm and Ineuis. 


Lewis et al. v. AUBERNAN et al. 


DEMURRER.—FRIVOLOUS PLEA. 


Demurrer. The declaration contained 
the usual counts for goods, work and 
labor, and also the usual money counts. 

Plea. General issue, except as to the 
sum of $344 64, parcel, &c., and as to the 
said sum that before exhibiting the amended 
bill in this behalf, &c., they, the said de- 
fendants, were ready and willing, and then 
and there tendered and offered to pay the 
said plaintiffs the said sum, &c., together 
with the sum of $6 50, costs, &c., to re- 
ceive which, &c., plaintiffs then, &c., 
wholly refused, &c., which said sum de- 
fendants are ready and willing to pay, and 
now bring the same into court ready to be 
paid, &c. Wherefore, &c. Annexed to 
the plea was a notice that “ the defendants 
would at the trial of the cause, give in evi- 
dence that a large portion of the cloths, 
for the payment of which the plaintiffs 
seeked to recover, were damaged and un- 
saleable cloths or cassimeres, and were 
tender and imperfect and unfit for market, 
and were not perfect, sound, merchantable 
and saleable goods, as represented and 
warranted to be by the plaintiffs at the 
time of the sale thereof, and that the plain- 
tiffs refused and still refuse to accept 
of and obtain them, and have offered and 
tendered, and are still willing to return 
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said goods, and that the defendants did 
immediately or within a reasonable time 
after the discovery of the imperfection of 
the goods, notify the plaintiffs thereof, and 
refused to retain them, and the plaintiffs 
refused to accept them or any part of 
them, and that for the full amount of the 
goods not so offered the defendants made 
a good and lawful tender to the plaintiffs 
of $341 64, and $6 50 for the costs. De- 
murrer. That the plea is bad in form, in 
averting a tender “ before the exhibiting of 
the amended bill of the plaintiffs against 
the said defendants in this behalf,’”’ because 
no bill Has been exhibited in this behalf, 
‘put this suit was commenced by filing a 
declaration pursuant to the statute. That 
the defendants have not in their plea con- 
fessed and avoided, traversed or denied, 
that they owe to the plaintiffs the sum of 
money demanded, and the plea does not 
contain any defence whatever, but merely 
alleges a tender of a part of the sum de- 
manded before the exhibiting of the 
amended bill in this suit, and not before 
the commencement of this suit, which is 
no bar to this action. 

West and Russell, for plaintiffs, in sup- 
port of the demurrer.—By the common 
law, a tender could not be made after suit 
brought. (Jackson v. Law, 5 Cow. 248 ; 
6 Bac. 452.) The 2d Rev. Stat. Part III. 
chap. viii. tit. 17, § 19, have not altered 
the common I]dw in this respect, but have 
endeavored to avoid the difficulty and ex- 
pense of payment of money into court after 
suit brought. (See Reviser’s Notes, 2 Rev. 
Stat. 779.) This statutory proceeding is 
not the subject of a plea. (Grah. Pr. 544, 
n. ; Slack v. Brown, 13 Wend. 390.) 

A. L. and H. P. Allen, for defendants, 
contra,.—There are but two pleas. The 
plea of general issue as to all of the plain- 
tiffs’ claim, except as to $341 64, parcel, 
&c., and tender as tothose amounts. This 
is one plea, and a plea of set-off to which 
the plaintiffs have replied. The plaintiffs 
have put in a replication to both of these 
pleas, and tendered an issue to the coun- 
try. The demurrer to the same plea is 
therefore frivolous. It is only in dilatory 
pleas that the Supreme Court says a party 
must be held to strict precision, viz., in a 
plea of abatement. (19 Wend. 216.) Itis 
the conclusion of a plea which determines 
its character and therefore becomes a vital 
part of it. In the case referred to it was 
defective in that vital part, and being a 





dilatory plea, the court held the defect in 
form to be fatal. (Jd.) This plea is good 
in all its material parts; in its beginning, 
and throughout, except in one unimportant 
particular. It is called “ declaration,” in- 
correctly. The demurrer is frivolous, be- 
cause it states “secondly,” that the de- 
fendants have not confessed and avoided, 
traversed or denied, that they owe, &c. 
Whereas, the plea expressly pleads set- 
offs for $1000, for all except the tender of 
$341 64 for damages, and $6 50 parcel, 
&c., and the plea of tender goes to the 
rest of the claim. Cur. ad vult. 

Uxsunoerrer, J., now delivered the opi- 
nion of the Court. This is a demurrer 
noticed as frivolous. The plaintiff demurs 
to the defendant’s second plea, and the first 
question presented is, whether there are 
two or three pleas, the defendant insisting 
that there are only two, upon both of which 
issues of fact have been taken by the plain- 
tiff, which precludes a demurrer to the 
mere pleading, and the plaintiff insisting 
that he has taken issues of fact only on the 
first and third pleas, and that there is only 
a second plea to which the demurrer re- 
lates. From my reading of the pleas, I 
think the plaintiff is right, and that there 
are three in number, and that the 2d plea 
to which the demurrer relates is frivolous 
according to the decision of the Supreme 
Court. (Grah. Prac. 544 n.) The plea 
sets up a tender on the second of March, 
1843, before exhibiting the amended bill, 
and not before the commencement of this 
suit. But the demurrer is not frivolous, 
and if not it must be argued in its order 
when called. 


English Cases. 


COURT OF QUEEN’S BENCH. 


Before Lord Denman, C. J., and Judges 
Parreson, CoLterrpGe, WILLIAMS and 
WIGHTMAN. 








Gopparp v. [necram.—Nov. 17, 1842. 
Michaelmas Term. 


Part payment of the balance of an account by one 
partner, made after the dissolution of the partner- 
ship, and against the consent of the others, aad in 
collusion with the creditor, also more than six years 
after the balance was ascertained, is ‘sufficient to 
take the case out of the statute of limitations as 
against the other partners. 


Assumpsit to recover the balance of a 
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banking account. Plea, that the cause of 
action did not arise within six years. At 
the trial before Gurney, B., at Leicester, 
at the summer assizes, 1841, it appeared 
that the plaintiffs were bankers, and the 
defendants attornies and solicitors at Mar- 
ket Harborough; the defendant Ingram, 
had been in partnership with Shuttleworth, 
from 1824 until October, 1829, when the 
partnership was dissolved, and Ingram left 
Market Harborough, and entered into ano- 
ther partnership, fifteen miles off. He sub- 
sequently returned to Market Harborough 
and entered into a new agreement of part- 
nership with Shuttleworth and the other 
defendant, Wattleby. The banking ac- 
count in question was headed Messrs. 
Inkersole & Ingraham, but Inkersole had 
been long dead. On the dissolution of the 
partnership in 1829, a fresh account was 
opened in the same pass book, some blank 
pages being left between the two accounts, 
and was continued till Nov. 1832, at the end 
ofeach year,a balance wasstruck and carried 
_on to the next year; the last entry in the 
pass-book between Shuttleworth, Ingram & 
Wattleby, was in November, 1832, when 
the final dissolution of partnership took 
place. Shuttleworth continued to carry on 
business on his own account till his bank- 
ruptcy in 1839, and had a large private 
account with the plaintiffs. Shuttleworth 
being under liabilities to his retiring part- 
ners, was left to manage the affairs and get 
in the debts. In order to take the case 
out of the statute of limitations, it was | 
proved that Shuttleworth entered into an 





agreement with the plaintiffs, but without 
the knowledge of his late partners, to pay | 
the balance of the partnership account | 
upon a deposit of bonds, deeds, and notes, 
as a security; tWat the parish of Farnham 
being indebted to the partnership in the 
sum of 71/. for business done by them as | 
attornies, in June, 1839, gave a cheque for | 
the amount on the plaintiffs, who were 
their bankers, and one of them was their | 
treasurer. The treasurer was desirous of | 
transferring the payment to the credit of | 
the partnership accounts, but the two de- | 
fendants refused ; the cheque being paid, 
the overseers divided the amount between | 
Shuttleworth and the defendants. Shut- | 


tleworth, however, paid back his share of | 


the sum to the bankers, specifically to be 


_ about part payment. 


insolvent circumstances, though that fact 
was not known to the bankers, they had, 
however, been some time before warned 
by the defendants, that if they did not pro. 
ceed to enforce payment of the old account 
against their late partner, they should take 
advantage of the statute of limitations, It 
was also proved that Holland, one of the 
bankers, owed the old partnership a sum 
of money, and wrote a cheque paying him. 
self, and directed one of the clerks to enter 
it on the credit side of the account in ques- 
tion ; that Shuttleworth, subsequently ratj- 
fied what the clerk had done. On the 17th 
December, following, a fiat in bankruptcy 
was issued against Shuttleworth, upon 
which he was declared bankrupt, and he 
died in the May following. The defence 
was, that this was a fraudulent payment by 
Shuttleworth, knowing that he was in in. 
solvent circumstances, for the purpose of 
raising a liability against his late partners, 
The judge left to the jury the question 
whether the payment was made by Shut. 
tleworth, in concert with the Goddards, 
and the jury found in the affirmative. A 
verdict was thereupon entered for the de- 
fendants-on the issue of the statute of limi- 
tations. In the following Michaelmas 
Term, 

M. D. Mill, obtained a rule for entering 
a verdict for the plaintiff, or for a new trial, 
on the ground of misdirection. 

Whitehurst and Humfrcy, now showed 
cause.—The plaintiff was bound to showa 
promise in 1839, made by the defendants 
either expressly or impliedly. An ac- 
knowledgment made within six years, ope- 
rates as a new substantive promise, and 
does not draw down the original promise 


' to the time when the acknowledgment was 


made. (Pittam v. Foster,1 B. & C. 248; 
Tanner v. Smart, 6 B. & C. 603; Gowan 
v. Foster, 3 B. & Adol. 507.) The statute 
of limitations does not contain a word 
But this was not a 
payment in law, being without the consent 
of the defendant; Shuttleworth had no 
authority to make it, nor was he an agent 
for his partner for that purpose ; and there- 
fore it cannot take the case out of the 
statute. (Linsell v. Bonsor, 2 Bing. N.C. 
241; Rathbone v. Drakeford, 6 Bing. 375; 
Adams v. Bankart, 1 C. M. & R. 681.) In 
fact he was expressly forbidden to do so. 


applied in reduction of the account in | One of several partners cannot bind the 


question ; at that time he owed the bank- 


others by submission to arbitration, even 


ers between 2000/. and 3000/., and was in | of matters arising out of the business of 
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the firm. (Stead v. Salt, 3 Bing. 101.) A 
receipt given collusively to one after a dis- 
solution of the partnership, and a notice 
in the gazette, that all debts due to the 
partnership shall be paid to the other, is 
no bar to an action against the debtor. 
(Henderson v. Wild, 2 Camp. 561.)* 

In Whitcomb v. Whiting, (Doug. 652,) 
Lord Mansfield said, ‘“‘ Payment by one is 
payment for all; the one acting virtually as 
agent for the rest;”” but he also said, ‘when 
cases of fraud appear, they will be deter- 
mined on their own circumstances.” Whit- 
comb vy. Whiting was followed in Jackson 
v. Fairbank, (2 H. Bl. 840;) Burleigh v. 
Stott, (8 B. & C. 36;) Wood v. Braddick, 
(1 Taunt. 104;) Perham v. Reynal, (2 
Bing. 306 ;) Pease v. Hirst, (10 B. & C, 122 ;) 
Manderston v. Robinson, (4 Man. & R.440;) 
Channell y. Ditchburn, (5 Mee. & W. 494;)t 
but in Brandmar v. Wharton, (1 B, & A. 
463,) Lord Ellenborough said, that he 
was not prepared to go beyond Whitcomb 
vy. Whiting, so as to deprive a party of the 
advantage given by the statute, by means 
of an implied acknowledgment ; and points 
out the inconvenience which may follow 
from the doctrine in that case. “ Suppose 
a person liable jointly with thirty or forty 
others to a debt, he may have actually paid 
it, may have had in his possession the docu- 
ment by which that payment was proved, 
but may have lost his receipt; then, though 
this was one of the very cases which the 
statute was passed to protect, he may still 
be bound, and his liability be revived by a 
random acknowledgment made by some 
one of the thirty or forty others who may 
be careless of what mischief he is doing, 
and who may even not know of the pay- 
ment which has been made.” And in 
Atkins v. Tredgold, (2 B. & C.28,) Abbott, 
C.J., and Bayley, J., impugned the au- 
thority of Whitcomb v. Whiting; and 
Bayley, J., added, ‘‘ Here the statute ap- 
pears to have attached before the payment 
was made by Robert Tredgold, and there- 
fore John Tredgold, being at that time 
protected, could not be subjected to any 
new cbligation by the act of Robert.” In 
all the other cases except Manderston v. 
Robertson and Channell v. Ditchburn, the 
payment was made after the six years had 


run out; and in Manderston v. Robertson, 





“- ~~ also Rooth v. Quin and Janney, ‘7 Price, 


+ See also Wyatt v. Hodson, (8 Bing. 309;) and 
Rew v. Pettet, (1 Adol. & Ell. 196.) 





the point was not raised.* In Burleigh v. 
Stott, the payment was made during the 
continuance of the joint liability. And 
there was no collusion in those cases, A 
payment by one partner without the know- 
ledge of the other, must, in order to take 
the case out of the statute, be made in the 
ordinary course of dealing forthe discharge 
of the debt and bona fide. On the follow- 
ing day, Nov. 17, 

M. D. Hill, Mellor, and R. Macauley, 
were to have argued contra ; but 

Lord Denman, C. J., without calling 
upon them, delivered the judgment of the 
court. We think that we cannot forbear 
from acting upon the numerous cases de- 
cided upon the question. The first part 
of the rule will be discharged, and the se- 
cond part will be made absolute. 

Rule accordingly. 





ATTORNEYS. 


AN attorney at law is either a person 
appointed to appear for a party in a par- 
ticular action, or in all actions in which the 
client is concerned in a particular court, 
or in all actions generally. The term at- 
torney-general appears to be applicable to 
the third class only. 

Formerly, all great lords had their at- 
torney-general. 

In the Duke of Norfolk’s case, (M. 39, 
H. 6, fo. 32, pl. 45,) it was held, that a man 
is bound by the act of his attorney-gene- 
ral, as well as by the act of his attorney 
appointed ad lucrandum vel perdendum ina 
particular cause. 

Of late years, the appointment of attor- 
neys both of the second and of the third 
class, except in the case of the crown, has 
fallen into disuse, and the appointment of 
attorneys of the second class, on the part 
of the crown, has been less frequent than 
formerly. 

The king appears to have usually had 
an attorney either of the second or third 
class in the Common Pleas; but no trace 
has been discovered of any pleadings in 
that court on behalf of the crown, being 
conducted by any persons who were not 
of the degree of the coift The king’s 
serjeants no doubt received their instruc- 
tions from the king’s attorney, whether ap- 





* See also Rew v. Pettet, (1 Adol: & Ell. 196.) 
t See article Serjeants at Law; p. 29, vol. I. 
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pointed generally for all courts, or spe- 
cially for the Court of Common Pleas. 

On the patent rolls of the early part of 
the fifteenth century, there are entries of 
the appointment of one attorney-general 
during pleasure, and of another (in 11 H. 
4,) for life. 

“ Will us de Lodyngton, attornatus regis 
in communi banco, et in aliis locis quibus- 
cunque, ad placitum regis.” Rot. Pat. 237. 
“ Thomas Tykhull, attorantus domini regis 
in communi banco, et in omnibus aliis 
curiis, quamdin se bene gesserit. Ib. 256. 
It must not be assumed that Lodyngton or 
Tykhull was a man of the law, either as 
serjeant or as belonging to the class of 
persons who, as apprenticii et attornati, 
were authorized to act as attorneys ad (/u- 
crandum vel perdendum, and also as advo- 
cates, except in the Court of Common 
Pleas. 

In Horn’s case, (H. 34, H. 6, fo. 25, pl. 
3,) Moile, J., says, “ if one who is attorney- 
general be in chancery, and is not all 
learned in the law, he may well inter- 
meddle, &c., but if he will labour the jury, 
as to give any of them money for their ver- 
dict, that is maintenance.” 

In December, 1567, the Chevalier de 
Landas, Seigneur de Heulle, and Heredi- 
tary Pannetier, (2 Rot. Parl. 413 b., Testa 
de Nevill, 290, A.,) of Hanault, a principal 
vassal of the Count of Egmont, and his 
grand bailiff of Armentiers, obtained per- 
mission from the Duke of Alva to act for 
the Count, (his “ Seigneur et Maitre,’’) and 
appoint gens lettrez, avocats and procure- 
reurs, to assist in his defence. (Proces 
Criminels des Comtes d’Egmont, &c., vol. 
1, 9, 11, 86.) 

As to staying judgment rege inconsulto, 
see Brownloe v. Mitchell, (1 Roll. Rep. 188, 
206.) 

Attorneys, whether acting for the crown 
or for individuals, have always been heard 
in this court, upon applications respecting 
the awarding of process. (T. 2, E. 3, fo. 
34, pl. 9.) 

“ An attorney said that his master had 
recovered a certain debt in the reign of 
the other king, (Edward II.) against a man 
who came into court, by the bishop, (i. e. 
upon the return of a venire facias clericum, 
issued to the bishop of the diocese in which 
it had been surmised that the defendant 
was a beneficed clerk,) and pleaded ; and 
before we had execution, the king demised 
the crown, and inasmuch as we could not 














have execution without a new warning, the 
court gave us a scire facias to the sheriff, 
for the possibility that he might have lay 
fee; which writ the sheriff had returned 
nihil habet in ballivd sud ubi, &c., where- 
fore the attorney prayed a writ of execu. 
tion to the bishop, because he, (the defend. 
ant,) was a parson. Ston. (Stonore, J.) 
If the sheriff has returned that he is a clerk, 
you shall have it. The attorney.—Sir, he 
came by the bishop, (q. d. and has therefore 
admitted that he is a beneficed clerk,) and 
of part we have execution, and we should 
‘have had it of the whole if the king had 
not demised the crown. Lud (Ludlow, J., 
semble,) said, in that case, he could grant 
it. Et ita fecit, &e. M. 1, E. 3, fo. 17, 
5 10: and see P. 1, E. 3, fo. 11, pl. 29, 

.1, E. 3, fo. 10, pl. 48. 

So an attorney might plead before au- 
ditors, (two officers of the court and a mer- 
chant,) assigned to take an account. H., 
3, E. 3. fo. 9, pl. 30. . 
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The celebrated Henry Hunt, the leader of the 
democraticparty in England, spent the whole of a 
very large fortune in endeavoring to carry his political 
views into effect ; and in the latter part of his life he 
entered into the trade of a‘ maker of blacking, and 
while engaged in that occupation he was electeda 
member of parliament. The high tory party always 
opposed with great zeal any measure introduced by 
him; and on one occasion Sir Robert Peel, so far for- 
got himself as to taunt Hunt with reference to his 
being a blacking-maker, to which Hunt made the fol- 
lowing caustic reply :—‘‘ The Right Honorable Baro- 
net has been pleased to sneer at my occupation, now 
he would remind the Right Honorable gentleman that 
he (Hunt) was the first tradesman in his family, and 
that he (Sir Robert) was the first gentleman in his.”* 


— 


A Martyr to Science.—After Franklin made his 
great discovery of the identity of lightning and electri- 
city, by means of a kite sent up into the air duringa 
thunder-storm, many philosophers eagerly sought to 
repeat his experiments. Amongst these Professor 
Richman of St. Petersbugh, was the most indefatiga- 
ble and fearless. In pursuing a series of experiments 
on atmospheric electricity, he erected what was called 
a gnomon, which consisted principally of a Leyden 
jar, communicating with an iron rod, which rose some 
feet above the roof of his house; and an —- 
consisting of a linen thread with half a grain of lea 
tied to it. Of course, when the gnomon was charged 
with electricity, and bad communicated that fluid to 
thread and the metal, the latter, being easily moved, 
would be repelled from the gnomon; and its angular 
ascent on the face of a divided quadrant or index indi- 
cated the force of the electricity which had been ac- 
cumulated. On the 9th of August, 1752, Richman 
obtained from the end of the rod electrical flashes, 
which could be heard at several feet distant; and if 
aay person touched the apparatus, a smart shock was 
elt. 





_ “The father of Sir Robert Peel wasa cotton spinner. 








